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Governor appoints Blomquist to environmental panel
VU School of Law Press Release
On January 24, 1992,
Professor Robert F. Blomquist of
Valparaiso University School of
Law was appoin~ed to an expert
environmental and natural
resources policy review panel of
the Governor's Government
Operations Committee for the·
State of Indiana.
This
Nonpartisan group has been
charged by Governor Evan Bayh
to provide him with fresh
perspectives on ways to improve
government
efficiencies,
eliminate repetitious services and
dissolve inactive government
units in the policy cluster of state
govbernment agencies that deal
with environmental and natural
resources matters.
The Governor's Government

Operations Committee was
commissioned by Governor Bayh
in 1988 to oversee a series of
efficiency reviews of State
government. The blue ribbon
committee is comprised of
executives from both the public
and private sectors. Volunteer
professionals from the private
sector, both active and retired, as
well as academics, assist the
committee. State agency officials
also participate.
Professor Robert F. Blomquist
is the only academic named to the
environmental and naturai
resources panel. The other
members consist of engineers,
business
executives,
and
consultants from corporations,
including Eli Lilly and Com pay,
IBM,
Digital
Equipment
Corporation, Allison Gas Turbine

Division of GM, and Curry &
Associates.
Professor Blomquist has
published over twenty articles in
the area of environmental law and
policy and has consulted with a
variety of governmental and
business clients in the Midwest
regarding environmental issues.
During the summer of 1991, he
taught a course in International
Environmental Law to a group of
American students studying
abroad at Ningbo University,
Peoples's Republic of China. Pr
Blomquist also currently
serves as the Chairman of the
Porter County Solid Waste
Management
Advisory
Committee. He lives with his
wife, Maura, and two children in
Valparaiso, Indiana.

VU School of Law Professor Robert Blomquist
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By Lisa Meyer
Asst. News Editor

and the United States Supreme
Court.

Valparaiso University School
of Law recently announced that
Vi iting Associate Professor of
Law rric A. arte has agreed
to become a permanent member
of the faculty.
Many students are already
familiar with Carter, who taught
Criminal Law and Pre-trial skills
this past semester. Carter will be
starting in the fall of 1992 as an
Associate Professor of Law, and
will most likely be teaching
course in Criminal Law, Pre-trial
kills, and possibly, Advanced
Appellate Advocacy.
Carter brings with him a
wealth of experience from his
ixteen years of practice at the
Michigan Appellate Defender's
Office, where he has prepared
approximately 700 appeals.
Carter handled criminal appeals
in the Michigan Supreme Court,
the Michigan Court of Appeals,
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VU's Professor of Law,

Derrick A. Carter
In October of 1990, Carter
argued before the Michigan
Supreme Court in People v.
Collins, which addressed the good
faith exception to the warrant

requirement and third-party
participant monitoring.
Carter also worked on
Harmelin v. Michigan, the case
recently before the United States
Supreme Court concerning the
Eighth Amendment Cruel and
Unusual Punishment issue
regarding mandatory life sentence
with no parole for possessing a
pound and a half of cocaine.
Carter second-chaired the
argument and assisted in
preparing the brief.
Carter has not devoted his time
and legal expertise to appellate
work only. He is involved with
both the American Bar
Association (ABA) and the
National Bar Association (NBA).
In 1988, he was appointed as
chair and Newsletter Editor for
the General Practice Section,
Criminal Law Committee, of the
ABA, and also as Secretary and
Newsletter Editor for the
Criminal Law section of the
NBA. In addition. he hosts an
hour-long radio show-"On the
Legal Side..-in Detroit.

MELC students participate in conference
By Kevin Anderson
Environmental Editor

through
participation.
Environmental Law is a course
prerequisite for the externship.
Participants are likely to be at an
advantage in competing for
available jobs with the EPA upon
graduation.
Last month MELC sent a
delegation to the National
Association of Environmental
Law Societies (NEALS) annual
conference in Austin. Texas. 2L's
Andrew Riedmaier and Kevin
Anderson and lL Jennifer Sackett
represented MELC.
The
conference, which was attended
by over 200 law students and
practitioners from across the
country, consisted of a series o
lectures and panel discussions

Thanks to the efforts of Jamie
Matchinski and her MELC
committee helpers. students from
the law school are now involved
in an extemship program at the
U.S. EPA Region V offices in
Chicago.
Both Jamie and
Matthew
Voortman
are
participating in the program
which gained faculty approval last
month. The students commute
into Chicago Two days per week
where they each work a total of
sixteen hours at their assigned
departments. The externship
promises valuable experience and
in ight into the inner operation
f the agency in addition to the See Texas, next page
three
me ter hour earned

Contributing Editor
The Valparaiso Law School
Community commemorated the
birthday of slain civil rights leader
Dr. Martin Luther King, Jr. on
Saturday, January 25, 1992.
Unique to this year's event was
a mock-forum on several issues of
interest from the perspectives of
Dr. King, slain civil-rights leader
Malcolm X and Louisiana state
legislator David Duke. An
individual would role-play the

The first issue discussed was
that of Civil Rights. An overview
was provided by VU Professor of
Law Ivan Bodensteiner. That
issue was followed by affirmative
action. After each issue, the
panelists entertained questions
from the audience.
Bodensteiner continued with
an overview of the 1991 Civil
Rights Act. Following this, each
panelist participant gave a general
outline of "his" philosophy to
CiviJ Rights issues from yesterday

Reverend Greg Jones portrays Dr. King
Photo by Jrnji Sackdt

historical figures mentioned above
and present t hat individual views
on contemporary issues of today.
VU's Professor of Law.
Derrick Carter introduced the
forum. Carter played the role of
Duke. Local minister Reverend
Greg Jones represented King. and
Indiana University Northwest
Counselor, Todd Deloney

and today. as well as what they
saw were the solutions to existing
problems.
Among the topics discussed
were the philosophical differences
between King and Malcolm X.
women· s issues. affirmative
action and quotas. and the
pplitical future of Duke .

Moot Court Society gears up for Swygert
By Drew Dillworth
Editor
lmmediately following spring
break the Moot Court Society will
hold the first inter-society
Swygert Moot Court competition.
This new approach to Swygert
allows for a greater number of

participants. including twenty-four
this year. The competition will
consist of four rounds: opening.
quarterfinal. semi-final. and final..
The pairings will begin on
March 17. at 6 p.m. followed by

See Swygert, next page
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To The Editor:
Dear Editor:

during which other students may
not use the weight room. Counter
to logic and common sense
however, V alpo team members are
not forbidden from using the
weight room during the limited
intramural hours. On the surface
this may not appear to be much of
a problem , but when one attempts
to use the facilities during the
intramural hours the problem
becomes apparent. Lest I be
misunderstood this is not a
problem created by athletes who
clearly, have a legitimate need for
use of the equipment. Rather. this
is a problem created by the
administration which fails to
provide adequate access to the
ARC for a majority of the student

In this day and age of fitness,
no one with an education beyond
junior high school would seriously
question the link between a fit
body and a fit mind. In spite of
this rudimentary proposition, the
University administration has seen
fit to drastically limit the hours of
access to the ARC, and in
particular, the weight room within
the ARC. In response to this.
many law students (and I'm sure
undergraduates as well) have been
forced to expend extra money on
outside facilities because of the
University's unfair denial of equal
access to the weight room.
In addition to the extremely
limited and inconvenient hours
that have been established for the
weight room, the problem is
further compounded by the fact
that the administration feels free to
close the ARC to all other
activities whenever a basketball
game is played or when an Elvis
impersonator comes to the ARC.
Is it entirely unfeasible to leave
the weight room and raquetball
courts open when there is another
activity taking place at the ARC?
I don't think so!
The intramural weight room
hours are limited to 2-3 hours in
the evening and slightly more on
the weekends. These hours apply
to students who are not on one of
the athletic teams. Students who
are on one of the athletic teams
have the benefit of special hours

body.
This might all be tolerable
were it not for the fact that as a
graduate student at this school I
pay in excess of $11,000 per year.
Count them, that's three zeros.
Given this amount of money and
the extreme importance of
remaining physically fit. it seems
obvious that one of two things
need to happen. Either the ARC
hours must be extended to
accomodate the rest of the
students who are not team
members and who are clearly
being discriminated against.

By James Drew Weerts, 3L
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class. why Ethics? The first-year
ethics course does not discuss the
of
Professional
By Alex Moskovic
be offered as a seminar that Code
Responsibility
but
rather,
seeks to
students could choose to take. As
Editor
instill
a
high
degree
of
morality
in
I reflect back on my first year at
I imagine their meetings VU School of Law, I can vividly the future lawyers who are held
sounding something like this: recall the anxiety I experienced captive in this required course
"Six classes just isn't enough for merely having heard the horror they call "Ethics" every
first-year law students. Let's stories about how difficult law Wednesday at 8:00 a.m.
As previously mentioned, we
really make them squirm and school would be. I also recall
already
have a required course
impose another required course. I reading about the first-year
Professional
know, we'll add another etbics required courses at VU and called
course! We can uh ... make them noticing that there were six Responsibility. This course is
watch movies and discuss them in required courses per semester. .specificalJy designed to teach
class! We'll teach them about When comparing this to the frrst- students the rules of ethics they
integrity and loyalty."
year curriculums of other schools need to know as lawyers; 42
The newly required course is into which I considered enrolling, states require students to pass the
called Ethics -- not the I noticed that the other schools MPRE (the ethics bar exam)
Professional Responsibility required only four to five courses before practicing in that state.
course required of 2Ls and 3Ls -- (at most). Even with six classes, 1 According to Career Services,
and I'm amazed and embarrassed found myself wishing I had more few students from VU have been
that the administration feels time to devote to my classes. known to fail this exam.
·ustified in imposing such a Imposing another class which, Therefore, the newly imposed
ludicrous requirement.
among other things, requires ethics course is completely
The course meets Wednesday students to sit through movies unnecessary.
More importantly, I do not feel
mornings from 8:00 to 8:50a.m., undoubtedly takes valuable study
that.
it's the administration's place
and it is worth one credit, time away from a student.
to
waste
a law student's time in an
pass/fail. According to the
The administration might
syllabus, there are three course argue that one more credit would · effort to impose a higher sense of
requirements: 1) Students must not unduly burden the students. morality, nor do I think this can
attend at least four movies and The problem with such an be accomplished through class
write a paper about the ethics of assertion is that it fails to lectures and movies. Perhaps a
being a good lawyer in light of .recognize the obvious: The more appropriate name for the
each film; 2) students must number of credits assigned to a class would be "Morality,
regularly attend class · and particular course has little, if any, Movies. Me and the Law."
Finally, I do not recall this
participate in class discussions; correlation to the amount of work
requirement
being explained in
and 3). students must carefully and time that the course demands
any
piece
of
literature that was
read the textbook and occassional (eg. Legal Problems). The
distributed
in
the
Fall semester of
handouts.
bottom line is that the addition of
Some of the films students this ethics course to the already 1991. To my knowledge, the
must choose from include Pacific lengthy list of required first-year Class of 1994 was not informed of
Heights, War of the Roses, The courses means that students must this requirement until the end of
Verdict. and All the President's juggle seven coorses in one frrst semester, long after enrolling
Men. Each film is about two semester. I wonder, did anyone at VU School of Law. Reliance?
Just one closing question:
hours long and must be watched involved in setting this
either Tuesday or Friday nights.
requirement have seven courses Throug this "ethics" course, does
This additional course is an to worry about when they were in the administration hope to instill
the same degree of morality and
inconsiderate imposition on law . 'their fll'St year of law school?
Even assuming that the school respect that it has shown its
students, especially the class of
1994. At best. such a class should is justified in imposing a seventh students?

...and then there were seven

in tHe

paRkinG lot."
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the second round on March 19. at
4 p.m.. The semi-final and final
round will be held on March 24, at

4:30 and March 30 at 4:30,
rc pectiveJy. This years fonnat
offer an excellent opportunity to
e fellow students compete in
oral advocacy as the quarterfinal

Texas, from front
page
regarding current issues in
environmental law. In addition
the program included a guided
tour of a wilderne s refuge near
the Te:tla tate capital. Beside
unny and warm days the

through the fmal round will be
open to the student body.
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delegates were treated to
informative discussions between
panelists representing widely
divergent views on environmental
issues. A MELC meeting will be
held on Thursday. February 13 in
classroom A at 3:50 to discuss the
conference. Anyone interested is
invited to attend.
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Another Modest Proposal
By Daniel Buksa
Viewpoints Editor

With apologies to Jonathan
Swift ...
It is a melancholy object to
those who walk through this law
school's great and hallowed halls
to witness such derisive
discourse, as well as experience it
elsewhere polarizing our tolerant
society. I speak, of course, of the
abortion issue.
The issue of life and death, as
well as all of its attenuating
circumstances is so vastly
complex as to be vapid. Would
not energy be better spent on
more meaningful consideration,
such as the rule against
perpetuities? For my part, after
ample thought, I have discerned a
definitive solution toward the
contentious concern which
abortion has become.
Large numbers of persons
throughout the world appear to be
suffering
from
lack
of
sustenance. Indeed, many of
these people reside in the vicinity
of Greenwich Street. Now
abortion, the forced expulsion of
a fetus from the uterus, in most
cases results in an underutilization of resources. The
aborted fetal material is flushed
down the toilet in most cases. It
would
seem
that
the
aforementioned problem would
be greatly alleviated by the
unique and creative use of such
aborted matter.

I therefore humbly submit the
following proposal for general
approval, hopeful that it not be in
the least objectionable. There are
1,600,000 abortions performed in
this country each year. If
providing that hygienic extraction
methods are employed, the final
product of this operation could be
wisely utilized to nourish the
hungry masses. The particulars
of such an undertaking are not
complicated. Saline solutions,
often used in the third trimester
to burn and dislodge the fetus,
would obviously no longer be
used, since they would render the
morsels unpalatable. Vacuum
aspirations, as well as simple
surgical extraction of the fetal
tissue would suffice, and at no
more of a cost than currently
exacted.
Based on physiological
computations, first trimester fetal
stuff could be marketed as

tempting appetizers. Perhaps il
could be served with a marinara
sauce. Larger second and third
trimester abortions could be
packaged as main course entrees.
The novelty of this proposal
lies in its sundry applications.
For instance, chefs and cooks
will be afforded the opportunity
of cultivating their culinary
talents by creating new dishes.
Fetal fricassee, fetal chops, fetus
kebabs, souffle le fetus, and leg
of fetus are but a few of the
mouth-watering possibilities.
Leftovers from the carcass can
be efficiently disposed of in
biomedical research. Such
potential will undoubtedly create
a bull market for what will
become aborted ambrosia. This,
is the real genius of the proposal.
Such a market will dictate a
rewarding price for the aborted
product. Even after the cut-anddice service fee has been
forwarded to the professional

See proposal, page 6

Apocalyptic Env.iron~nentalism
By Urs Furrer
Guest Contributor

A cliche' to believe in
By Kevin Anderson
Environmental Editor
Misdirection. illusion and halftruth. another season of smoke
and mirrors, an election year. So
far the campaigners have not sped
to arm themselves with banalities
as they did in 1988. Bush, who
seems to flourish in shallowness,
has had little success in fortifying
him elf with cliche'.
Last election, for example, he
rallied support with melodramatic
condemnation of affronts to our
American heritage. What patriot
dared not join in when Mr. Bush
led the class in the Pledge of
Allegiance? Bumper stickers, a
favorite media for inspired
commentary, proclaimed "Stay
the course" and ''Read my lips."
Today, Mr. Bush's ability to foster
confidence among the voters
suffers without a superficial
touch-stone. This year's bumpers
ask, "Saddam kept his job, did

you?.,
I've dreamed that the gravity
of our problems would cause the
politicos to cast aside their media
persona and do battle on rea l

issues with progressive policy.
Can it be that I remain clothed in
such a robe of idealism and
improbability
after
five
presidential seasons as a voter?
This year, thanks to a
Valparaiso graduate education,
I've begun to notice that these
people are not always sincere. (I
prefer to measure progress form
an environmentalist's point of
view. Your interests may be
different but the message is
essentially the same.)
For
instance, many world-class
industrial
polluters
run
advertisements
featuring
endangered wildlife. These
animals, mired in the continuing
threat of species extinction,
celebrate the company's reluctant
compliance with
required
regulations. If the seals are happy
that DuPont uses double-hulled
tankers, DuPont believes that we
will but their breast implants.
Environmental issues are
treated to much media exposure these
days.
Our politicians dance
considerably in the light of our

See Cliche', p. 4

Apocalyptic
environmentalism. The secular
religion of the 1990's. The
environmental movement is now
taking on the trappings of a cult
religion. To disagree is heresy,
and to question motives or
evidence is heterodoxy. Failure
to support massive expenditures
for immediate solutions is
sufficient to be considered guilty
of caring nothing for the
environment
The current environmental
movement is predominantly an
upper-middle and upper class
movement
among
white
professionals. The middle and
lower classes spend their time
worrying about a better job, and a
safe place to raise a family. The
average salary of a Sierra Club
member is $76,000 and the
World Wildlife Fund has an
annual budget of over $50
million.
This is not as
mainstream as its made out to be.
The problem with the current
national debate about the
environment, notably "global
warming" and "acid rain ," is that
there is no room for those who
question the spending of billions
and billions of dollars. more than
a million jobs, and risking both
our competitiveness and o'ur
standard of living based on weak,
if not non-existent, scientific

evidence.
enterprise, not as a matter o
The movement has also competing interests:'
resorted to distortions, or lies, to
And as Stanford University
achieve its goals.
Steve Economist Alan Manne has said,
Schneider, who talks about a "Realize that the trade off is not
"greenhouse
effect
of between industry profits and the
catastrophic proportions," and environment." Rather, it is
twenty years ago was a vocal between spending this money on
proponent of the theory of a "new the environment or rebuilding our
ice aj!e," admitted in the October, infrastructure, or our education
1989 issue of Discovery, that he system, or spending money on
used scare tactics saying, " ... we medical research or to regain our
have to offer up some scary lost competitiveness. We can not
• scenarios, make simplified have it all. And if after spending
dramatic statements with little ihese vast sums of money it turns
mention of any doubts one might out that the environmental
have. Each of us has to decide activists were wrong, and the
what is the right balance between evidence they rest their claims
being effective, and· being on is rather weak, who will be
there to take the blame for
honest"
Do you feel comfortable ruining our economy for a
spending billions and billions of generation to come, and for
dollars, and sacrificing millions putting millions of people out of
of jobs for problems that may not work?
The two major problems,
exist, based on testimony or
writings of people who admit to "acid rain," and "global
playing loose with the facts, and warming," have been the subject
who twenty years ago warned of of much public discussion, but
the exact opposite problem?
not debate. In response to these
As David Brooks. editorial problems, Congress has passed
writer at the Wall Street Journal the Clean Air Bill. which
noted, ''Environmentalists are not President Bush has signed into
saints, and pollution is not evil. law. This act imposes tough new
It is an unpleasant by-product of standards on industry, which will
human acitivity, and it should be impose enormous costs on
cleaned up so long as the benefits American businesses, .and in the
of clean up outweigh the costs. end, the American consumer.
The
problem
w.ith the The results of this act will be that
environmental debate is that industry can expect a price tag o
environmentalism has been See Apocalyptic, p.4
portrayed as a philanthropic

4 The Forum February 12 , 1992
Cliche, from p. 3
growing concern over the state of the
environment. Its an old story. A
green and yellow bumper sticker in
pre-convention 1980 declared, ..Bushthe Environment's Choice."
Unfortunately, rather than address
the problems confronted in the
environmental arena the media often
looks merely to hardships caused by
proposed solutions. eastern states tty
to avoid participation in the
destruction of the nuclear arsenal.
Western loggers face ruin due to
habitat protection. Vast regions
experience drought with little
recourse to reform the methods of
ground water allocation. These
troublesome considerations give our
politicians an opportunity to raise a
familiar smoke screen. We are easily
pl~ated by shocking rhetoric, kneejerk reactions and short sighted
solutions.
The "frontier ethic" was key to the
expansion and development of our

country throughout its first two
centuries. Through history we've fed
on the exploitation of America's vast
resources and unlimited individual
riches. Essential to this approach is
the idea that abused and depleted
resources in one site meant that there
was always a new place to go, a new
frontier to conquer. Finally in the
1970's, the government recognized
that we were out of new spaces. The
Spaceship Earth concept of a selfcontained
biosphere
with
developmental limitations gained a
toehold.
Today, like the Louis and Clark of
the Atomic Age, the administration's
economists have miraculously
discovered new frontiers. The
progress of the early environmental
era is threatened with destruction due
to backsliding policies. the President
loves to symbolically resurrect old
ideals. The new frontier ethic means
a relaxation of the federal Clean
Water Act that subjects the oceans to
the dumping of untreated municipal

to acid deposition(acid rain) is
uncertain," and "the effects pf
increased, decreased or constant
about $30 billion dollars per year, deposition are not statistically
the average price of an American significant," the EPA tried to get '
car will rise by about $600, and Mahoney to "revise" his report in
between one· and four million jobs favor of their "acid rain" reduction
plans.
Now House Energy
will be lost.
Sen. Alan Dixon (D-IL) summed Committee Chairman Rep. John
it up best when he said during debate Dingell (D-MI) is looking into why
over the bill, "No one here knows the report was "altered" so many
how much this bill will ultimately times by the EPA prior to testimony.
This $600 million study found that
co t business interests in America,
if
nothing
was done about "acid rain,"
and no one knows how many jobs
will be lost-good jobs-to working the chemical status of lakes would
people in America by the passage of stay the same for the next fifty years
and that the Bush Administration's
this bill."
The provisions designed to deal plan would have "no significant
with the problem of "acid rain," change" on the status of these lakes.
threaten mandatory shutdown of coke NAPAP also said that the Bush plan
would cost about four to six billion
ovens , chemical. plants, and
ref"meries, if they can not meet strict dollars per year to cut C02 emissions
new emissions standards, even if the and would deacidfy 25 lakes in
technology is not yet available. This twenty years, and 75 lakes in fifty
could lead to an increase of electricity years, at a cost of $4 billion per lake
rates in the midwest by forty to sixty over fifty years. An alternative
percent, and higher steel, chemical, would be to lime the targeted lakes
for under $400,000 per year total, or
and refinery costs.
To deal with "global warming," it in a method 10,000 percent more cost
would require cleaner burning effective. In respnse to this, the EPA
gasoline, which will raise the price of changed their focus of "acid rain"
ga oline anywhere from fifteen cents from concern over aquatic life to
per gallon, to twenty-five cents per human health. However, Yale
gallon. Either way, this could result University's Dr. Jan Stolwyik, on of
in between fifty and one hundred the nation's leading epidemiologist's
billion dollars in higher gasoline said that there was no clear or
convincing evidence of negative
prices.
The current dogma of health effects from acid rain.
One problem is that besides the
environmentalists on "acid rain" is
cost-inefficient
that the creation of sulfur dioxide, outrageously
proposals
to
deacidify
these lakes, the
generated when fossil fuels are
burned, is harmful(they usually say scientific evidence which the whole
deadly) to aquatic life, plant life, and concept of "acid rain" rests on is
human health. On ''global warming," dubious, if not invalid.
The underlying assumption of
it is that the increased output of
carbon dioxide creates a ceiling "acid rain," is that the increased
which traps the earth's heat and leads burning of fossil fuels that
the
Industrial
to a warming of the earth and accompanied
subsequent rising of the oceans Revolution has led to the high acidity
resulting from the melting of the of lakes throughout New England,
polar caps, leading to massive and the Adirondacks, resulting in the
worldwide flooding, and droughts "killing" of these lakes and their
like we have never before seen. Both aquatic life.
This assumption, perhaps logical
of the e problems are based more on
theory than hard fact , and Congress in theory, is wrong in fact. A
separate EPA study found that 68%
ha patently ignored those who
que tion the "evidence" the activists of the 37 acidic lakes and ponds in
h ve accumulated, regardless of their the Adirondacks, 67% of the nine
acidic lakes in Florida, and 90% of
tature in their re pective fields.
Thi · is a political question, the acidic lakes in New England were
mcthing that, like everything else, acidic in 1850-prior to the Industrial
hould be ubject to a bit of healthy Revolution! The study also found
. kepticism. Mounting scientific that the rise in acidity was almost
evidence i calling into question the twice as great in Florida (a .30 drop
a tual cau e and effects of "acid in PH levels), as it was in the
rain" and "global warming." but Adirondacks(a .17 drop in PH levels).
o;cemingly it is being purposefully When Mahoney testified before
Congress, he acknowledged that
in ed.
When James Mahoney, the Florida has the highest concentration
du ctor of the EPA's National Acid of acid lakes, but that it gets almost
Prec:ipttation Asses ment Project no acid deposition. In other words,
(NAPAP). was et to testify before this tends to show that the cause of
Con ress that acid rain had " ... no high acidity in these lakes is not
di mible effects" on either crops or proven to be from " acid rain," but
from natural causes and perhaps land
I yi ld . and that "the percentage
idic water due wholly or in part use patterns.

Apocalyptic, from p. 3

Viewpoints
. waste at unprecedented levels. bus~
has
applied
an
unrealistic
construction to wetlands provisions
and declared that the law should be
redrafted. Bush threatens to open a
substantial portion of our nation's
justifiably protected area to unlimited
development simply to insure that a
pothole or mud puddle is not
identified as a wetland!
Current law, requires that polluters
pay for complete cleanup in
contaminated areas. Such a high
degree of cleanliness is very costly tO
achieve. this policy recognizes the
scientific uncertainty regarding longterm commingling of man-made
elements. Congress determined that
hazardous substances must be
disposed of during the recovery and
restoration process. The law also
provides a prospective deterrent to
mismanagement of hazardous
materials. Nevertheless, support is
growing for a proposed policy of
perfunctory cleanup followed by
containment.
NAPAP went on further, saying
that "other than red spruce, extensive
studies of forest conditions have
indicated no evidence of widespread
forest decline in North America
related to acid deposition," and that
the effects on red spruce were limited
to about six percent of the forests, and
that the decline coincided with
droughts-, freezing, and disease, and
that "acid rain" may only intensify
these effects.
When Sen. Daniel Moynihan (DNY) listened to Mahoney's
testimony, he said, "No matter what
legislation we pass, about ten percent
of the lakes are going to be acidic
beyond the 1ifetimes of anybody in
this room. We hav_e to ask ourselves,
is that the best way to spend four
billion dollars per year?"
The claims made about "global
warming" are probably more
exaggerated, if not misleading, than
those make about "acid rain." The
current hype about .. globa·l warming"
began on June 23, ·1988, when James
Hansen, director of NASA's Goddard
· Institute, testified before congress
that he was 99% confident" that the
earth had begun to warm. He
testified that the earth is warming
sharply because of a 30% increase in
carbon dioxide production in the last
100 years, and he said that it would
rise another 40% by the year 2050,
which would lead to a temperature
rise of about four degrees celsius.
However, for this theory to work,
we should have seen a temperature
increase of about one-and-a-half
degrees in the last one hundred years,
with about two thirds of that coming
since 1940. This, however, has not
been the case. Thomas Karl, head of
the National Climate Center for the
National Oceanographic and
Atmospheric
Administration
(NOAA). ·conducted a study of the
U.S. with two other scientists from
NOAA and found that " ... there is no
statistically significant evidence of an
overall increase in annual temperature
or change in annual precipitation for
the 48 contiguous states from 1895 to
1987."
Dr. Richard Lindzen, Sloan
Professor of Meteorology at MIT, has
said that the absence of a trend in the
U.S. record leads to the suspicion that
all the trends in the global record may
in fact be spurious. Dr. Reid Bryson
of the Institute of Environmental
Studies at the University of
Wisconsin says that "the very clear
statements(by Hansen) that the
gr~enhouse warming is here aheady
and that the globe will be four degree
ce~ius warmer in fifty years cannot
be~epted."

ln the January, 1990 issue of
Technology Review, MIT researchers
Reginald Newell, Jane Hsiung, and
W u Zhongxiang wrote that "there
appears to have been little or no

Picture a landscape httered with
fences surrounding "aesthetically
unobjectionable" concrete and clay
confinement domes. As has become
the American tradition, the costs of
disaster would be borne by our
progeny. It is a new frontier ethic
rewarding irresponsible exploitation
with an invitation to pick up stakes
and move next door when problems
occur.
Perhaps Mr. Bush should be given
an opportunity to demonstrate that he
~ be as good a former president as
Jimmy Carter proved to be. His
administration has led the onslaught
seeking to reverse the path of positive
environmental re1orm. Quayle's
proposal for loser-pays tort reform
last week, ostensibly to provide eourt
access to the little guy, will result in a
chilling effect in environmental
matters. Public interest attorneys,

already facing a conservative
court, will avoid potentially high
costs of litigation.
The president has a bust of
global warming over the last hundred
years," following a study the
conducted of ocean temperatures
since the 1800's. This parallels the
results of the NOAA study. It was
confirmed yet again by Andrew Sloan
of the Woods Hole Oceanographic
Institute, which represents over sixty
of the world's leading climatologists
who make up the International
Climate Trends Panel, when he said
that " ... [there is]absolt1tely no hard
eyidence of any greenhouse effect."
In fact the scare tactics of people
like Sen. AI Gore(D-TN) who say
that polar caps are melting, or will
melt, and that we will lose "Florida,
Washington, D.C., and the Los
Angeles basin" as a re'sult of flooding
cou ld no t be more wrong or
inesponsible. As you read this, the
polar caps are thickening, not
melting, and ocean temperatures are
seemingly dropping. There are
·serious problems with Hansen's study
and Gore~s comments. They are
based on models, that when first used
predicted calamitious results; but
have since tempered their prediction
~s
they have become more
sophisticated. These models have
also, as of yet, been unable to
integrate the effects that clouds have.
In fact, Dr. Bryson theorized in
the 1960's that the cooling effects of
suLfur dioxide might offset the
temperature changes resulting from
the greenhouse effect. As S02
combines with water vapor, it creates
aerosols which brighten clouds,
which makes them reflect more heat.
away from the earth, thereby cooling
it and thus offsetting the greenhouse
effect. This theory was supported by
Thomas Wigley, one of England's top
climate modelers. He said that this
theory may account for why the
models have incorrectly predicted the
earth's temperature in that they have
consistently assumed that cloud cover
warms, not cools, the earth. Dr.
Patrick Michaels, an environmental
scientist at the University of Virginia
said that " ... this would explain not
only why the U.S. and Northern
Hemisphere temperatures have failed
to respond to carbon dioxide, but also
why . daytime temperatures( where
brighter clouds have the most cooling
effect) have actually declined in the
last ftfty years even as nighttime lows
have risen."

Dr. Bryson has said that "[s]ulfer
dioxide aerosols are not yet included
in the increased carbon dioxide
[models,J ...yet the emissivity overlap
between sulfur dioxide aerosols and
carbon dioxide must be taken into
account if one is to realistically
calculate the radiating heat losses
from the earth." According to Dr.
Michaels, if you do a climate model
using only C02, you get warming,
and if you use only S02, you get

Teddy Roosevelt in the Oval Office.
A true product of his time, the Rough
Rider was an environmentalist of
sorts. He favored the preservation of
designated areas in concert with
exploitation. Bush, as an admirer,
must also recognize his place and
time and refuse to alter the course of
environmental policy.
This is an age of uncertainty. We
must remain diligent. Leornard
Sweer wrote that the future is not
something that we enter but
something which we create. While
that would look good on a bumper.
Mr. Sweet is not running for office.
Therefore, my suggestion involves
stale rhetoric but provides an
opportunity to reuse some old bumper
stickers; ..Stay the course" Mr. Bush,
we have run out of frontiers. (How
long does it take for one of these
stickers to "bio-degrade", anyway?)
SNAIL DARTER UPDATE: It
rained!

cooling. If you factor both, there
seems to be no statistically significant
change in temperature.
The fact is. the hype over "acid
rain" and "global warming" is that
they are just that: hype. There is no
"consensus" on either problem, and
while we should work to reduce
carbon dioxide and sulfur dioxide
emissions, it should be done in a way
that takes into account the need for
continued econom~c growth, as well
as the desire of other countries,
especially those that are just
beginning to develop, to obtain the
benefits of advanced economies and
the resulting increase in their standard
of living.
What we need is to expand our
efforts at recycling, lake another,
non-emotional but straightforward
look at nuclear power, and more
importantly, reemphasize and
institutionalize energy efficiency.
The concept of negawattage, that
unit of energy saved is a unit of
energy produced, needs to be
implemented through a broad based
market approach. American industry
needs to realize the opportunities to
save money through this demand side
management. According to Brain
Henderberg and Steve Hughes, two of
Pace University's law students who
have done much research in this area,
"One possible solution is to use
market forces to entice industry into
treating energy efficiency as a source
of energy. Since utilities are required
to make payments to those who can
supply energy, energy service
companies can profit by conserving
an equivalent amount of energy that
would .otherwise need to be produced.
Conserving energy is not only
profitable, economical and growth
oriented, it is essentially a nonpolluting source of energy. By
saving energy, we have to produce
less, which enables us to cut C02 and
S02 emissions in a positive cost free
way."
What it comes down to, is
whether we are going to allow the
doomsayers, who have always been
with us and will continue to be so,
and who fail as usual to realize man's
capability demonstrated time and
time again, to develop the technology
necessary to solve his problems, to
scare us into massively expanding the
powers of the federal government,
into reducing our control over our
own lives and businesses, and into
reducing our standard of living for
generations to comes, based on what
surely looks like rather tenuous
scientific evidence.

This article is reprinted with the
permission of its author, who is a
1991 graduate of Pace University
School of Law, and is now practicing
law in New York.
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Heard in The Halls
by Ken Skolnik. Managing Editor
and Kathleen Campbell, Contributor

"Goings on Around Town"
Career("

Recession spawns creative methods for getting that Job! Third Year law
Student Turns Tort into Employment Contract-"The door won't be
slammed into my. nose!"
Kip offers new resume writng seminar via the roommate experience. As
a free bonus. you too can use him as a reference on your resume to
catapult your career.

At the Thearre~

Off Lincoln Way
By Stacey Strentz
Contributing Editor
Spring Break is quicJsly
approaching and most want to
escape Indiana and go either to
the sun and snow or sun and surf.
Colorado for skiing, New Orleans
for Mardi Gras, Florida for the
beach and South Padre Island or
Mexico for more of the same
seem to be the popular choices
among law students for the 1992
Spring Break.

Male Third Year perfonns his rendition of Harvey Feurstein by arriving
Colorado...Most people think of
Vail or Aspen immediately when
in the computer lab with his own pink slippers. But don't make fun of
our poor wandering one--He just wants to be loved--is that so Wmong??! they think of skiing in Colorado.
What most people do not think of
is Telluride, Winterpark, Copper,
High profile entertainment law student does off-broadway production
or Purgatory-Durango. Telluride
with Janis Joplin as a "He" not a she... Unfair competition?
and Purgatory-Durango are both
on the western slope and are
New Opening--The three faces of Drew--Bankruptcy extern by day,
beautifully unspoiled by the
newsapaper editor by weekend, cheerleader by night.
crowds that usually flock to Vail.
Telluride is probably the more
At the Clubs
popular of the two, some people
believe that it is an up-andAt the Retro-Paparazzi spies retreads at law school parties. V .U. Law
coming Aspen. Both Telluride
Grads--Why would alumnae come back for seconds? Delusions of
and Durango have preserved their
gradeur!
small mining town image while
at the same time providing great
Exclusive"?" Party by invitation only. See directions and invite on
skiing. To ski at Telluride you
library door. Regrets Only.
can fly into the airport usually via
Lectures
a connection in Denver. To ski at
Purgatory-Durango , you would
want to fly into Telluride first,
For the Law Student who "thinks" that he knows everything in D & C:
The difference between the numerator and the demoninator was coyered
in third grade math.
-

Preyjews for the Sprjng Ljne
Fashion faux pas at graduation. Deposit holdouts on cap and gown--the
competitive sport of not "measuring up."

and then rent a jeep or other four
wheel drive vehicle for the trek to
Purgatory-Durango. Winterpark
and Copper are both only a 1-1
1/2 hour drive from DenverSmpelton. They both have many
specials going on which usually
include airport transportation. lift
tickets and accomodations.
Mardi Gras ...There are several
people who are going to catch the
goings on in New Orleans this
year. Mardi Gras falls during
Valpo's Spring Break this year.
If you want to party very hard
that is .defmitely the place to be.
If you have American Express
vouchers. the flight there will
only cost you a ·mere $129.00. 1f
you are driving, it really is only
about an eighteen hour drive.
Florida, South Padre, or
Mexico ... All have the sun and
surf. Florida and South Padre
will be cheaper primarily because
the only way to Mexico is by
plane. Many flock to Key West
with the guarantee of warm
weather. If you want to get
information on Key West, write
or call Greater Key West
Chamber of Commerce: P.O.
Box 984, Key West, FL 33041.
Phone: (305)294 .. 2587 ,-2588 ,6404. To get a house, call Rent

Key West Properties, Inc. at 1800-833-RENT. There are also
two campgrounds on Key West;
Boyd's Key West, and Jabour's
Trailer Court. For South Padre
information, your best bet would
be to contact the Texas Chamber
of Commerce. South Padre is a
small island off the Gulf Coast of
Texas that is especially popular
with western schools. The
population of the island swells to
near 100,000 for the Spring
Break season. Mexico has many
resorts to offer. Most people go
to Cancun or Mazatlan for Spring
Break. Cancun is on the east
coast - bordering the Gulf of
Mexico. Maz.atlan is on the west
coast - bordering the Pacific.
Roundtrip airfare from Chicago
to Cancun is going to average
$300.00.
Roundtrip from
Chicago to Mazatlan is going to
average $350.00.
These prices are with Mexicana.

No matter where you go, make
sure you take at least a few days
breather from law school related
activity. That means all you first
years don't spend your entire
Spring Break working on your
Appellate Brief~ you'll regret the
free time lost when exams rol1
around.

Passing the Bar-is a breeze, if you know
what you are doing
By Gail Peshel
Director, Career Services

requirements for graduation from
Valparaiso.

may obtain copies of th BARBRI
magazine in Career Services.

This is the time of year when
questions surface concerning the
bar exam.
Perhaps the
appearance of those harried 3ls
who are taking the February
Indiana Bar inspire sucfi
thoughts, but I thought it might
be worthwhile to answer some of
the most common questions in
this issue of The Forum.

WHAT STATES REQUIRE
REGISTRATION DURING
THE FIRST YEAR OF LAW
SCHOOL?
Some states request that
students preregister their intent to
take the bar exam and charge a
larger sum to those applicants
who did not preregister. Money
can be saved in the states that
request preregistration.
A
preregistration form can be
obtained directly from these
states. States that presently
request preregistration are:
Alabama, California. Florida,
Georgia. Iowa, Kentucky,
Maryland. Mississippi. Missouri.
North Carolina, Ohio. Oklahoma.
and Texas.
Additional
information on preregistration
requirements is available in
Career Services.

WHAT ARE THE DEADLINES
FOR
FILING
AN
APPLICATiON TO SIT FOR A
BAR EXAM?
Deadlines vary by state.
Filing deadlines are listed in the
BarBri magazine. Indiana· s
filing deadline is 90 days before
the exam. The filing deadline for
the July bar exam in the State of
Illinois is May 1st. Michigan
requires that applications be filed
by March 1st for the July exam;
however. Michigan will accept
late applications until May 15th
but adds $1 00 to the application
fee after March I st. Please plan
to check the application deadline
for the state in which you are
.interested.

Teleyjsion & Radio
Kip Launchl~ crucer to a new medium. This time he tries the Jonathon
Brandmeir show. His anonymous attempt to give advice on the law over
the soundwaves backfires when Jonathon breaches contract and and
annouces kip's name over the radio. Plus--Kip realizes a few more
courses in law school might be in order before he starts his careet.
Business Associations turns into the Donahue show. Writers submit
ideas for new shows. Included in coming weeks:

1. Facing Valentine's day as a sole proprietorship.
2. Bylaws for bisexuaJs: Partnership or Limited Partnership.
3. Corporate Directors who love too much: Existing in a
codependent legal entity.

WHAT CLASSES MUST ONE
T A.KE IN ORDER TO SIT FOR
THE BAR?
Indiana- The State of Indiana
has
specific course requirements
The l,aw
that mus be fulftlled before one is
One L's learn quickly. Missing a day of classes for practicle experience
aiJowed to take the bar exam
is always a wise choice. That's wy 2 students played bookie for the Mike (Rule 13). Specific courses are
necessary in order to sit for the
Tyson trial. The experience of being in the courtroom only cost the
j$50.00 for someone else's place in line. The highlight of the morning
bar, and some of those courses
was when the V.U. students patted the "accussed" on the back.
are not a requirement for
~========::;;;;;;::=;;===========:::::! graduation. Joanne Albers, Law
School Registrar. has prepared a
listing of the requirements with
specific titles of Valpo courses
that will fulfill each of the
Next Issue Deadline:
requirements. Please plan to pick
Friday, February 28, 1992
up a copy of the translat,ed
requirements
from
the
requirements.
Pease
plan
to
pick
Issue date: Monday, March 16, 1992
up a copy of the translated
requirements from Joeanne.

The Forum

submit disks, with stories, in the library
Other States - Although some
of the other states have specific
~~~~~~~~~~~~~~~~~~~~~~~~~courrereq~remen~~md~ro

sit for the bar. these requirements
are satisfied by fulfilling the

WHAT

SUBJECT

AREAS

WJLL BE COVERED ON
..XYZ'' BAR EXAM?
A magazine published by
BarBri. a corporation offering bar
reviews. lists subjects testcJ plus
additional subjects for every
state. Students may be inclined
to take classes listed under
··subjects tested··. even if they are
not required for graduation. if
they feel a bar review cannot
adequately cover all aspects of
that course w1thin the few days
alloted to that subject. Stlldents

WHICH OF THE STATE BAR
EXAM APPLICATIONS CAN
BE PICKED UP IN CASREER
SERVICES?
Michigan har applications arc
presently available in Career
Services. Indiana and Illinois har
applications should he available
in Career Services hy the end of
February: they have hccn
requested. A student wishing to
take any of the other state bar
exams must personally contact
that state's Board of Bar

See Bar, next

page
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Sax Appeal
By Daniel Buksa
Contributing Editor
2L Scott Wagenblast and IL
Phillip Moore recently exhibited
their musical talents during a
performance of the LaPorte
Symphony Orchestra at Purdue
University North Central in
Westville, Indiana.
Along with non·law students
James Burden and James Barkow,
they comprise the Northern
Indiana Saxophone Quartet.
Moore is a tenor saxophone.
Wagenblast is a baritone
saxophone.
Moore, is a 1988 graduate of
Portage High School, where he
held first chair in the Indiana AllHonors Band in 1986 and 1987.
He received his Bachelor's of
Arts in History from Valparaiso
University in 1991.
Wagenblast, a Valparaiso
native, has played the saxophone
for over thirteen years. A 1985
graduate of Valparaiso High
School, he placed first in AllState Honors Band in both 1984
and 1985. Wagenblast continued
to pursue his musical education at
Indiana University, studying
under
the
world·renown
saxophonist,
Dr. Eugene
Rosseau. Wagenblast received
his Bachelor's degree in Music
Performance in 1989.
When he is not playing
baritone with the Quartet.
Wagenblast plays alto saxophone.
Wagenblast said that he enjoys
playing the sax because it
provides an opportunity to relieve
stress, as well as take a break
from his law school studies. He

said that he practices about two to
three hours a week. In addition.
Wagenblast also teaches the
saxJphone to local area children.
Playing before an audience is
an experience that Wagenblast
relishes ...It's a kind of high," he
said. •• Anytime you have to
perfonn live. there is pressure to
overcome your anxieties and
achieve success. With proper
preparation, however, hou do
overcome and succeed."

WHAT IS THE MPRE?
The Multistate Professional
Re ponsibility Exam is a separate
day of testing. Offered three
times each year, the MPRE is a
requirement for adimission to
practice in 42 states. Indiana
recently adopted the MPRE
requirement. Professor Gramley
provides a review course for it the next MPRE review course is
March 1st. States vary with
regard to the length of time an
MPRE score is honored before
passing the state bar. States also
vary as to the minimum score
accepted. Dean Berner stated that
Indiana requires a score of 80 that is not a percentage but an
adjusted score. Individual state

The Northern Indiana Saxophone Quartet; lL Phillip
Moore, top right; 2L Scott Wagenblast, bottom left.
Wagenblast said that he
prepares for a performance by
getting pleny of sleep, and then
focuses only on the piece that he
is about to play. putting
everything else aside, including
law school. Wagenblast said that

requirements are listed in the
BarBri magazine.
PASSING THE BAR
Roger Weitgenant, '90, offered
these suggestions for successfully
passing the bar. Relax, don't
panic. Run, job, walk, swim exercise to control stress levels.
Balance your study of bar review
materials over the entire six week
period. Take the bar review study
cours. Read your outline for the
bar review prior to going to that
particular class. Highlight points
you consider important. In a
different color highlighter,
highlight those items pointed out
as important during the bar
review. Reate mini outlines. For
every ten pages of provided
outlines. condense those ten pages
into one page. Consider the bar
review your career for that six-

roposal, from page 3
extractors, the previous host for
the fetus will still be generously
compensated for her trouble.
And, being economically rational.
most aborting females will
certainly await the maximum
maturity of the fetal tissue before
going
to
the
butcher.
Furthennore. they will be able to
exercise this fundamental right as

Half a league, Half a league
Half a league onward
Into the city of Valpo
Drove the 200
Forward to Wesemann Hall
Charge for the classes all
Into the Valley of Death
Gothe200
Theirs not to reason why
Theirs but to do and die
Into the classroom of death
Gothe200
Torts to the Right of them
Contracts to the left of them
Professors in front of them
Volleyed and Thundered
Boldly they go and well
Into the Jaws of death
Into the mouth of hell
Gothe200
Asking their queries there
Trying the class to scare
Stripping the student bare
Debasing this IL
While all the class wondered
On through the year they strive
Struggling just to survive
Into the exams they dive
Shattered and sundered
They have survived first year, but not
Not the200

Bar, fro.m previous page
Examiners. The addresses of
State Board of Bar Examiners are
listed in the BarBri magazine.

playing and teaching the sax has
in fact helped him in his legal
studies. "Since I have so much to
do, I have to manage my time
more efficiently.'' he stated.
After law school, Wagenblast
said that he intends to continuing
playing and perfonning with his
saxophone in some capacity, such
as church services. He would also
like to keep several promising
students. ..1 enjoy sharing the
interpretation aspects of the music
with my students and opening
their ears to their own playing,"
he said.
Wagenblast will be a guest
soloist at the Valparaiso High

The economically-beset host
will not only be able to secure
sustenance for herself, but also
attain other necessities of life,
such as M1V. While the aborting
female will benefit most, those of
a benevolent disposition will
surely share the proceeds' with the
appropriate m_ale, provided that
his identity is known of course.

School Winter Concert on
February 23. He invi ed all of his
fellow law students to hear him
perform the Introduction and
Samba for alto saxaphone. A
reception is to follow the
performance.

Con Law to the right of them
Evidence to the left of them
Professors in front of them
Still volley and thunder
They that had fought so well
Came through the jaws of death
Returned to the mouth of Hell
All that is left of them
Leftof200
When will their troubles fade
When will they finally get paid
All the class wondered
Honor the sacrifice made
Honor the Law Brigade
Noble 200

week period. Remember it is only
six weeks. During the exam, take
a one or two·minute break when
your mind starts to feel "fuzzy".
*an adaptation of Alfred Lord Tennyson's "Charge of the Light
Brigade" by 2L Doug Rooks
Julian Allen, a member of the
Indiana Board of Bar Examiners,
suggests that you look at old bar
exams to understand the proper
answer format.
Mr.. Allen
strongly recommends that you
learn how to write an answer
within 25 to 30 minutes by
practicing. Write answers to a
few of the old bar questions
within the prescribed time. Mr.
Allen further advises not to
shotgun your answer - there
isn' enough time. But if you are
not sure of an answer, write
everything you know. He says
that the worst answers he has read
are short, draw conclusions, and
are not supported by any principle
of law.

L-----------------------.....1

SUMMER
LAW STUDY
in

This proposal portends limitless
possibilities for the future.
Countless wholesale and retail
jobs will be created; indeed, new
industries will rise up. In fact, a
whole new field of law will be
created. Contract and property
rights will need to be explored.
This proposal will generate
gainful employment for all of us.
It is a most modest proposal,
worthv of consideration.

Dublin
London
Mexico
Oxford
Paris
Russia· Poland
San Diego

Foreign law Programs
Unlv. of San Diego School of Law
Alcala Park. San Dl{'go CA 9211 0
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Book Review:
The .lustice From Beacon Hill
free speech issue he expressed in
a series of cases under the 1917
Espionage Act involving protests
of U.S. Involvement in World
War I. He articulated the "clear
and present danger" standard, and
applied it to uphold jail terms for·
pamphleteers opposed to the draft
in schenk, but within months
reached a different conclusion
(although he still claimed to be
using the "clear and present
danger" standard) in his dissent in
Abrams.
That dissent is
·remembered because of Holmes'
marketplace of ideas language.
"When men have realized that
time has upset many fighting
faiths, they may come to believe
even more than they believe the
very foundations of their own
conduct. that the ultimate good
desired is better reached by free
trade in ideas - that the best test
of truth is the power of the
thought to get itself accepted in
thecompetition of the market,"
Holmes wrote in 1919.
Baker tells of Holmes '
discussion on the subject with
learned Hand and Harold Laski ,
of his exposure to an article by as
young
Harvard professor
on freedom of the press, and of his
re-reading of "On Liberty."
written by John Stuart Mill.
whom Holmes had personally
known.
Holmes was born in time to
serve in the Civil War and lived
long enough to have his ninetieth
birthday celebration broadcast
live ober the CBS Radio Netwm
in 1931. He was the fli'St United
States Supreme Court Justice
appointed in the 20th century (by
Theodore Roosevelt), but Baker

By GregCopp
Contributing Assistant Editor
Very few United States
Supreme court Justices are worth
reading for their writing. Oliver
Wendell Holmes, Jr., is at the top
of the list of those who are.
And a weakness of Liva
Baker's new biography of
Holmes. "The J.u stice from
Beacon Hill," is that she gives us
too little chance to hear Holmes
speak in his own voice.
H.L.A Hart. another legal
giant, considered Holmes a
.. Heroic figure in jurisprudence"
because he "magically combined
imaginative power and clarity."
Whatever his prejudices - And
Baker demonstrates that he had
some imprgnable ones - Holmes
could be a powerful conjuror with
words. But Baker gives us only
snatches of Holmes speeches and
decisions. Even Holmes brief
dis sent in Loc hner (which
Righard Posner describes as
.. merely the greatest judicial
opinion of the last hundred
years") is choppily trimmed to a
few sentences.
We get Liva Baker telling us
what Holmes said instead of
Holmes himself. That is a fault in
the book, and not a small one
considering that Holmes literary
talents were no small part of the
Holmes Legend. But Baker' s
book i till highly valuable as a
resource on the life of our most
famous Supreme Court Justice,
and as an intelligent guide to the
·usicial issues which spanned
Holmes' long life.
Baker tells an interesting tale
of Holmes· shifting views on the

says his basic beliefs were fmnly
anchored to his experiences in the
19th century.
As a Harvard undergraduate,
Holmes embraced the theories of
Charles Darwin. whose "Origin
of the Species" had just been
published. Holmes increasingly
came to view life as a battle
where only the fittest survived or deserved to.
His Civil War service only
reinforced that belief. He was
wounded three times, including a
near-fatal bullet to the throat at
Antietam, but forever cherises his
testing on the battleground. "The
struggled for life is the order of
the world," Holmes declared in a
memorial day gathering at
Harvard in 1895. "The measure
of
power
is
obstacles
overcome ... to -pray. not for
comfort. not for combat; to keep a
soldier's faith against doubts of
civil live ... to love glory more
than the temptations of wallowing
ease, but to know that one's final
jucge and only rival is oneself,
these things we learned from
noble enemies in Virginia or
Georgia or on the banks of the
Mississippi 30 years ago."
On the Massachusetts
Supreme Court, He sanctioned
worker's strikes, seeing them as a
"lawful instrument in the struggle
of li fe. And o n te h Uninte d
States Supreme Court. he allowed
teh sterilization of 18-year-old
Carrie Buck; Judged feeble
minded,
because
"three
generations of imbeciles are
enough."
Holmes hesitancy to overturn
. any legislation unless he could
find a prohibition of it in the

constitution, made him a darling
of progressives ; who were
urging ,more regulations on
business and commerce. Vut he
despised refonners as a type and
socialism as a panacea.
Holmes came from a
prominent, but not wealthy, New
England background. His father
was a physician who spent much
of his time writing poetry and
novels.
The son taught
Constitutional law one year at
Harvard in 1871 (the same year
Christopher Columbus Landell
was named dean of the law
school). Holmes left after one
year (.. chafing under the
strictures" of Langdell's new case
method of teaching, according to
Baker) and entered private
practice. On the side, he began
writing "The Common Law",
which was published in 1881. In
the Book, Holmes claimed that
law "was not at all static, but was
evolutionary and responded to the
social and economic environment
of which it was part. He summed
up his theme in the first paragraph
of the book; "The life of the law
has not been logic: it has been
experience."
That was considered a daring
departure at the time, when the
dominant view, handed down by
Blackstone, was that the law was
"immutable and eternal, and
judges had only to di.s cover its
contents."
Holmes served 20 rather quiet
years as Chief Justice of the
Massachusetts Supreme Court
before being named to the United
States Supreme Court (without
any Senate debate) in 1902.
There he stayed until 1931. On
the day after he stepped down
from the bench Walter Lippman
had some glowing things to say
about Holmes: "He is one of the
small number who have
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determined not merely the course
of the law but the premises and
quality of legal thinking. For this
great judge is one of the true great
philosophers of the Englishspeaking world ... This, they will
say, is how to live , and this is
how to stop, with every power
used to the full, like an army
resting, its power gone but with
all its flags flying."
Other Commentators looked
to Holmes' reputation as a cynic,
a non-believer and a convinced
Malthusian and were less
generous in their judgments.
Westbrook Pegler included
Holmes a .. brutalitarian," and
Grant Gilmore (hired by Holmes'
own executors to write his
biography) said the real Holmes
was a "savage, harsh and cruel, a
bitter lifelong pessimist who saw
in the course of juman life
nothing but a continuing struggle
in which the rich and powerful
impose their will on the poor and
weak."
Holmes certainly must have
enjoyed Lippman ' s martial
tribute. When Oliver Wendell
Holmes died, a paper parcel was
found in his safety deposit box.
Inside the parcel were two musket
balls and a note saying they had
been taken from his body during
the Civil War. Two Civil War
uniforms were found in his
bedroom closet. A paper pinned
to them read: "These uniforms
were worn by me in the Civil War
and the Stains upon them are my
blood."
For all his fame as a jurist,
Holmes just might have
considered those humble items as
his greatest legacy.
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